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IN THE COURT OF A P P E A L S ^
STATE OF UTAH

STEPHEN E. BRENDLE, an individual
and RICHARD L. MAIRES, an
individual,
Plaintiffs/Appellants,
v.
THE CITY OF DRAPER,
a Utah municipality,
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Defendant/Appellee
ADDENDUM TO BRIEF OF APPELLANTS
Appeal from the Third Judicial District Court
for Salt Lake County, State of Utah
The Honorable Anne M. Stirba

Gregory D. Phillip". («45)

S ; T££££&*•BR0WN & GEE
Salt Lake City, Utah^84111
'801-532-7840
Telephone

Michael Z. Hayes, Esq.

Pages 23 and 24 were inadvertently omitted from the Brief
of Appellants that was filed with the Court on September 17, 1996.
The omitted pages are included herewith for the Court's reference.
DATED this

6—

day of December, 1996.
KIMBALL, PARR, WADDOUPS, BROWN & GEE

/Gregory D. P/iillips (46^450
Terry E. Welch (5819)
Attorneys for Appellant
185 South State Street, Suite 1300
Salt Lake City, Utah 84111
Telephone: (801) 532-7840
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CERTIFICATE OF SERVICE
I hereby certify that two true and correct copies of the
foregoing Addendum to Brief of Appellants were mailed, postage
prepaid, this ^ ^

day of December, 1996, to the following:
Michael Z. Hayes, Esq.
Mazuran & Hayes
1245 East Brickyard Road, #250
Salt Lake City, Utah 84106
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substantial

steps to build

on that

spot.

Under these

circumstances, Owners cannot be deprived of their vested right
to complete the construction of their home on the Lot.
III. Draper equitably estopped from halting Owner's use
and enjoyment of their property by Appellants1
detrimental reliance on the permission to proceed
with construction that was granted by the Draper
City Planning Commission.
The same facts that give Owners a vested right to proceed
with the construction of their home also equitably estop
Draper from halting this construction.

The Utah Supreme Court

has held that a zoning authority is equitably estopped from
precluding a use of an owner's property when the zoning
authority "commits an act or omission upon which the developer
could rely in good faith in making substantial changes in
position or incurring extensive expenses.11 Utah County v.
Young, 615 P.2d 1265, 1267 (Utah 1980); accord

Stucker v.

Summit County 870 p.2d 283, (ut. App. 1994).
In the present case Owners have reasonably relied, to
their substantial economic detriment, on the April 20, 1995
decision of the Draper Planning Commission allowing them to
proceed with the construction of a home on their Lot.
on that approval —

and on the lack of any appeal —

Based
Owners

spent over $50,000 pouring foundations and excavating for
retaining walls.

This expenditure was in addition to the

original purchase price of the lot (which had been conditioned
on Owners obtaining permission to construct on the east end of
23

the

Lot.)

expenses

Owners
and

made

have

large

thus
and

incurred

permanent

very

substantial

changes

in

their

property in reasonable reliance on the April 20, 1995 decision
of

the

therefore

Draper

City

be

Planning

estopped

Commission.

from

revoking

Draper
that

should
previous

authorization.

The ruling of the trial court that Draper is

not

estopped

equitably

from

halting

construction

should

therefore be reversed.
IV.

The trial court erred in dismissing Owners'
constitutional claims for uncompensated takings
under the Utah and federal constitutions, their
claims under Utah's declaratory relief act, under
42 U.S.C. § 1983, and for denial of equal
protection of the laws.

In response to the Motion to Dismiss filed by Draper, the
trial court issued a written "Ruling" on September 27, 1995 in
which it stated:
The Motion to Dismiss is denied.
However.
this Court finds that the Complaint should &£
treated as a Petition for Review [of a municipal
land use planning decision under Utah Code Ann. §
10-9-1001]. The scope of review" will be dependent
"upon what happened below as reflected by/ a true
record of the proceedings, viewed in the light of
accepted due process requirements," as the Court of
Appeals held in Sandy City v. Salt Lake County, 794
P.2d 482 (Utah App. 1990).
The taking of additional
evidence may,
therefore, be required, if an adequate record of

the earlier hearing is unavailable*
[R at 211-12] (emphasis added).

Although the trial court

stated that it was denying Draper's Motion to Dismiss, the
ruling limited Owners to an "appellate" review of the decisions
24

